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The Virginia State Bar Association — Annual Meeting at Old Point. 
The twelfth annual meeting of the Virginia State Bar Association was held, ac- 
cording to the program heretofore announced, at Hotel Chamberlin, Old Point 
Comfort, on July 17, 18 and 19, 1900. There was a large attendance of members 
and, barring the intense heat, the occasion was interesting and enjoyable. The 
experiment, however, of holding the meeting at the seashore so late in the season 
was not a success, and it is to be hoped will not be repeated. The weather was 
too warm for comfort, and at times was intolerable indoors. In consequence, the 
managers had difficulty in marshalling an audience for the several speakers. 

Papers were read as announced in the published program: By the president, 
Hon. William A. Anderson, on " Virginia Constitutions ;" by J. Allen Watts, of 
Roanoke, on " The Burdens of Taxation;" by Charles M. Blackford, of Lynch- 
burg, on " The TruUsand Trial of Jefferson Davis ; " by B. Tate Irvine, of Big Stone 
Gap, on " The Lawyer of the Future." 

The invited orator of the occasion was Prof. Charles Noble Gregory, Assistant 
Dean of the Law School of the University of Wisconsin, whose subject was 
" Jeremy JBenlham." Prof. Gregory acquitted himself most handsomely. He 
possesses a charming personality, and his address was received with great en- 
thusiasm. 

The Association determined to celebrate "John Marshall Day" in the city of 
Richmond, February 4, 1901. It was announced that Mr. Justice Gray, of the 
United States Supreme Court, had accepted the invitation of the Association to 
deliver an oration on that occasion. 

The report of the committee on the adoption of the "Torrens System" of land 
transfer evoked much discussion, but no decisive action was taken ; the report be- 
ing recommitted for further investigation. We print elsewhere an extract from 
the committee's report. The subject is one of great importance, and we bespeak 
for it the thoughful consideration of the Virginia bar. 

Judge Lunsford L. Lewis, of Richmond, was elected President of the Associa- 
tion for the ensuing year. 

The following other officers were elected : 

Vice-Presidents: J. W. Chapman (Southwest), Robert R. Turnbull (South- 
side), John B. Jenkins (Tidewater), Thomas C. Elder (Valley), John G. Wil- 
liams (Piedmont). 

Secretary and Treasurer: Eugene C. Massie, of Richmond. 

Members of Executive Committee: J. Stewart Bryan, Richmond; Claggett B. 
Jones, King and Queen. 

Delegates to American Bar Association : Roger Gregory, Richmond ; R. G. James, 
Clifton Forge ; James R. Caton, Alexandria. 



Sheriffs — Liability of Sureties for Tortious Acts. — An exchange calls 
attention to the recent decision, by the Supreme Court of Indiana, of Brum v. 
Clausmier, as an illustration of acts performed by officers in charge of the appre- 
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hension of criminals, which, though in the main commendatory, are not official 
acts for which their sureties may be liable. In the case referred to it was held 
that a sheriff does not act officially in sending photographs of an accused person, 
with descriptions of such person, to various individuals and police departments, 
whereby the accused is held out to the world as a criminal, and that the sheriff 
and his sureties are not liable on his official bond for such acts, though the officer 
may be amenable to a libel suit. It was also held that if, in his discretion, a 
sheriff deem it necessary to the prevention of the escape of an accused person to 
take the prisoner's photograph, and to ascertain his height, Weight, and other 
physical peculiarities, and his name, residence, place of birth, etc. , he may do so, 
without incurring liability on his official bond therefor, his acts being without 
personal violence to the prisoner. The authorities are uniform that unless this 
discretion is abused through malice, wantonness, or a reckless disregard for, and a 
selfish indifference to, the common dictates of humanity, the officer is not liable. 
Firestone v. Bice, 71 Mich. 377, 38 N. W. Rep. 885, 15 Am. St. Rep. 266 ; Dier$ 
v. MaUm, 46 Neb. 121, 64 N. W. Rep. 722, 50 Am. St. Rep. 598. It is the duty 
of the said officer to search the person, and take from him all money or other 
articles that may be used as evidence against him at the trial. Rusher v. State, 
94 Ga. 363, 21 S. E. Rep. 593, 47 Am. St. Rep. 175, and note on p. 180. And 
he may take from him any dangerous weapons, or anything else that said officer 
may, in his discretion, deem necessary to his own or the public safety, or for the 
safe-keeping of the prisoner, and to prevent his escape ; and such property, 
whether goods or money, he holds subject to the order of the court. Closson v. 
Morrison, 47 N. H. 482, 93 Am. Dec. 459 ; Commercial Exchange Bank v. McLeod, 
65 Iowa, 665, 19 N. W. Rep. 329, 22 N. W. Rep. 919, 54 Am. Rep. 36; Beifsnyder 
v. Lee, 44 Iowa, 101, 24 Am. Rep. 733 ; Holker v. Hennessy, 141 Mo. 527, 540, 42 
S. W. Rep. 1090, 64 Am. St. Rep. 524, 532, and note p. 537, 39 L. R. A. 165 ; 
Gillett, Cr. Law (2d ed.), sec. 158. In Gtosson v. Morrison (supra), and Holker 
v. Hennessy (supra), it was held that said officer might not only take any deadly 
weapon he might find on the person, but also money or other articles of value 
found upon the person, though not connected with the crime for which he was 
arrested, and could not be used as evidence on the trial thereof, by means of 
which, if left in his possession, he might procure his escape, oi obtain tools, im- 
plements or weapons with which to effect his escape. — Central Law Journal. 



The Liability of Trust Estates fob Touts of the Trustee. — An interest- 
ing question was presented in a recent case, Be Baybould [1900], 1 Ch. 199. A 
trustee, while working a colliery for the benefit of the trust estate, caused, without 
personal negligence on his part, a subsidence of the plaintiff's adjoining property. 
The plaintiff recovered judgment against the trustee for the damage. It was held 
that since the trustee was entitled to be indemnified out of the trust estate, the 
plaintiff could have the benefit of this right and obtain payment of the judgment 
directly out of the trust estate. 

This decision was very severely criticised in a recent number of the Law Times 
(March 17, 1900). The decision was said to be based on a subrogation of the 
plaintiff to the trustee's right to indemnity. Yet the court did not profess to place 
the decision on that doctrine, and there would not seem to be the slightest element 
of subrogation involved. The right to be subrogated to a claim exists only where 
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a person in a position analogous to that of surety is compelled either by his obli- 
gation or his own interest to satisfy that claim. It is based on a presumed assign- 
ment of the claim to him in consequence of his haying paid the original claimant, 
and cannot therefore exist before there is actual payment. So far is the principal 
case from being one of subrogation that the right here exists before payment by 
the trustee — had there been payment, no right against the trust estate could arise. 
The true explanation of the principal case, as well as of the large class of cases 
holding that where debts are incurred by a trustee authorized to carry on a busi- 
ness for the benefit of the trust estate, creditors can proceed directly against the 
estate, is that they are all actions for an equitable execution. The creditor has a 
claim against the trustee, who in turn has a right of exoneration from any liability 
incurred by him without fault in managing the estate. This right is not merely 
one of reimbursement, but the trustee is entitled to apply the income of the trust 
estate to discharge the claim. There is, therefore, no reason why the creditor may 
not, by an equitable execution, apply this right of exoneration to the satisfaction 
of his own claim. True, no general creditor of the trustee can get at this right 
of exoneration, but that is owing to its peculiar nature ; it is a right against the 
trust estate solely for the purpose of satisfying that particular claim. 

It does not appear in the principal case that the trustee was expressly authorized 
by the testator to carry on a business for the benefit of the trust estate ; but though- 
Wvrrall v. Harford, 8 Vesey, 4, which limited the right of recovery to liabilities 
incurred in such a business, was cited, it is perhaps too much to infer that the 
court meant to dissent from that and similar decisions. In the United States this 
limitation has been generally disregarded, and properly, for it is purely arbitrary 
and at the same time unjust. The principal case is, at all events, a long step 
towards a consistent doctrine. — Harvard Law Review. 

See Salamone v. Keiley, 80 Va. 86. 



Unanimity in the Jury Boom. — We regard the rule requiring unanimity 
in the verdict of a jury in civil cases as an obstruction to justice in our courts. 

It is a hard rule. It makes an unreasonable demand. It requires twelve men 
to agree in the jury room, and certify their convictions under oath, upon a com- 
plicated case, about which they could not and would not agree outside the jury 
room. 

Either this or the controversy must go unsettled. The courts must fail to set- 
tle controversies which ought to be settled somewhere. Suitors must be subjected 
to burdensome costs for a failure of justice. And the confidence of the people is 
shaken and destroyed in the only recognized tribunal for dealing with such mat- 
ters. 

Moreover the rule of unanimity puts it in the power of one corrupt or corrupti- 
ble juror to defeat the ends of justice, and render nugatory the judgment of eleven 
honest men in a case that is entirely clear. 

We would not relax the rule in criminal cases, because when a man's life or 
liberty is at stake, it ought to require the unanimous judgment of twelve men to 
deprive him of it. The law mercifully and justly gives him the benefit of every 
reasonable doubt upon the question of his guilt. 

But in a civil case, arising out of the complications of business transactions, in 
which, although the parties may be honest, it is simply a question of judgment as 
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the relative rights of the parties concerned, it is only fair and reasonable that the 
unbiased judgment of ten, or eight, or even six, reputable citizens, acting under 
oath, should settle and make it final. It is better that such controversies should 
be settled, even though they be settled wrongfully in some instances. No great 
hardship would result in the end, when a court sits to determine the law in a busi- 
ness matter, and six, eight, or ten men determine the facts under the law. It is 
most frequently the case that it is better for a suitor to have his suit determined 
wrongly than that it should, for an indefinite time, not be determined at all. 

These are some of the patent facts upon which all must agree, that have been 
influencing public opinion for years in behalf of a modification of the "ancient 
and honored jury system." 

But we do not complain that men hold the only jury system in such reverence 
that they hesitate to tamper with it, even when convinced that it might be im- 
proved. We would not destroy that reverence. Yet a blind reverence may 
operate to destroy all reverence and ultimately bring the whole system into disre- 
pute. And much of the reverence is blind. We remember that on one occasion 
in the early history of the West Virginia Bar Association a member had the 
temerity to offer for discussion a proposition changing the rule requiring a unani- 
mous verdict, and some of the members held their breath and insisted that no note 
of such a proposition should be made in the published proceedings of the Associa- 
tion! 

But this is a practical age, and men are now looking this defect of the jury 
system squarely in the face. In many of the States already a majority verdict is 
permissible and the movement is spreading. Many new schemes and modifica- 
tions of the rule are being tried. In Australia it is said that a progressive system 
prevails. Only a unanimous verdict can be received until a certain number of 
hours have elapsed from the time the jury has retired — this to prevent hasty de- 
cisions by a majority, — after the lapse of this time a verdict of eleven may be re- 
ceived; after a further time ten is sufficient, but eight is the minimum number that 
can render a verdict. 

Whatever modification of the rule may be wisest, some modification is sure 
to come in all the States. The stability of our courts demands it. And as the 
several States continue to experiment with various modifications, we will doubt- 
less agree on a change, in time, that will be universally approved. — West Vir- 
ginia Bar. 

This subject is discussed at length in 5 Va. Law Beg. 133, 190, 200. 



